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About us

The National Irrigators’ Council (NIC) is the peak industry body for irrigated agriculture in
Australia. NIC is the voice of irrigated agriculture and the industries producing food and fibre
for domestic consumption and significant international frade. Put simply, our industry is helping
to feed and clothe Australia and our tfrading partners.

Irigated agriculture in Australia employs world leading practices in water management.
Industry has extensively adopted and embraced new technologies and knowledge to ensure
we are consistently growing more with less water. Australian farmers also operate under strict
regulations and compliance mechanisms. These factors mean we lead the world in both
farming practices and produce quality.

NIC’s policy and advocacy are dedicated to growing and sustaining a viable and productive
irrigated agriculture sector in Australia. We are committed to the friple bottom line outcomes
of water use - for local communities, the environment, and for our economy.

Contact

Mrs. Zara Lowien, CEO P: 02 6273 3637

8/16 National Circuit, Barton, ACT 2600 E: ceo@irrigators.org.au
ABN: 92 133 308 336 W: www.irrigators.org.au

X: @Nat_lrrigators

Introduction

Background

This public consultation comes as the Australian Government is developing regulations to
enable operation of requirements in the new Part 5A and Part 7A to the Water Act 2007,
relating fo the announcement of ‘water markets decisions’ and ‘water market information’
respectively. This follows the Water Amendment (Restoring Our Rivers) Act 2023 (RoR Act) in
December 2023, and Part 5A is related to enabling and supporting the Water Market Reform

Roadmap.

This submission has been drafted to address questions within Discussion Papers for each
component; Water Market Decisions and Pre-frade data for Water Market Information.

The water market decisions apply fo Commonwealth agencies, Basin State agencies; or 1lOs.
The water market information (pre-trade data), applies to any class of persons as outlined by

the regulations, including water market intermediaries.

It is understood that once these obligations commence (1 July 2026), they will supersede the
existing obligations under the Basin Plan which will cease.
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Overview

e NIC supports utmost tfransparency in the water market, but is concerned the proposals in
these regulations go beyond the original infention of this reform, are not proportionate to
the situation, by imposing significant regulatory burden, that outweighs the benefits. It is
noted that the ACCC Inquiry which ignited this reform did not find any evidence of
misconduct, rather, opportunity to strengthen the operations of the water market to ensure
good governance. Given this, there are major concerns that these regulations have gone
too far, and will be impractical and costly on 1lOs, for little to no benefit.

e NIC is concerned by the overreach proposed in this reform, specifically in how Irrigation
Infrastructure Operators (IIOs) are being freated in the same manner as Government
agencies (despite very different functions, natures of market interactions, and information
asymmetries). IIOs are being freated differently to other market participants (even when
acting within an ordinary market participant capacity). There has been a longstanding
principle that characteristics of a specified water right (entfittement) remain the same
irespective of who owns it (Government, an IO, or an individual). There are concerns that
under these regulations, different requirements are being put on users of the same water
entitlements, going against this principle.

e NIC is concerned that the proposed regulatory approaches are subject to interpretation,
and are not definitive, which will make implementation and enforcement challenging, due
to a lack of clarity — this is very problematic where there are significant penalties for non-
compliance. There are concerns regarding commercially sensitive information being
published, which is not considered appropriate or acceptable.

¢ NIC notes that there is a series of reforms relating to the water market, to which these are
just two components. These components (including what is considered proportionate and
necessary) must be considered within the context of the full reform, and not in isolation.

¢ NIC notes the timeframe for commencement of these regulations is 1 July 2026, after the
large-scale buybacks by the Federal Government, probably the largest market
intervention in over a decade. It would be appropriate for the Federal Government to be
at least acting within the spirit of these regulations, to demonstrate good market behavior
and to trial the effectiveness of these provisions, in the meantime.

General

Regulatory cost and benefits

NIC and many other stakeholders are increasingly concerned by the regulatory burden of this
reform, particularly given its scale and pace. We are also concerned that the reform is going
too far, and is becoming disproportionate to the problem at hand, and the size and extent of
water markets. While market integrity, fransparency and good governance are important —
there is enormous risk of noft striking the right balance for a proportionate policy response —
partficularly given the cost to comply and the assessment of the potential negative
consequences. Under current proposals, these regulatory costs (set to be borne by both
taxpayers and water users), as well as regulatory burdens, appear to far outweigh the benefits.

We also bring to attention that while the very comprehensive ACCC investigatfion found
opportunities to strengthen the regulation of water markets, it also did noft find any evidence

Page | 1 \\\\Q



of wrongdoings and made a few points regarding the design of fit-for-purpose responses. In
short, we are concerned that the current approach is too broad, far reaching and should be
a much more targeted and simpler modernization of the regulation of water markets.

The most recent annual water market report by Ricardo, reported that the value of entitlement
fransactions for 2023-2024 was $603 million with commercial allocation trades $106miilion!, a
far cry from the on average $8 billion tfraded daily on all the Australian Securities Exchanges
combined. We are concerned that the approaches being used are designed for ASX-scale,
and are not proportionate to the size of the water market.

The water market scale and value must be comparable to the regulatory costs — which to
date, is largely unknown. The most recent estimate of regulatory cost was estimated at $9.3M
via the Office of Impact Assessment in December 20232 - an increase from the 2022 estimate
of$4.88M2. It is unclear on how this was calculated, if the costs to participants, intermediaries
and infrastructure operators were included or if this is only, government implementation costs.
Costs also are unlikely to be smoothed as proposed by the Government.

Recent cost estimates by WaterNSW for bulk rural water charges in NSW indicated that: “At
this stage the cost impact is uncertain because there may be a shortfall in the FFA funding
relative to the actual costs of these new obligations”3, meaning that if the estimates are wrong,
then entitlement holders will wear the additional cost burden. Any cost implications for these
market reforms will be on top of those already requested in NSW that's $22.2M for the Water
Market Systems as part of the NSW Water Sectors shared technology roadmap# and in QLD a
similar customer uplift was proposed to cost $$38.6M>.

WaterNSW is correct, as the regulations and finer requirements of the reform are not yet
finalised and therefore a frue and accurate assessment of costs and benefits, cannot be
undertaken.

As the Office of Impact Assessment states:

“Impact analysis helps policymakers consider how proposals affect businesses, individuals
and community organisations, as well as broader economic and other impacts.

Strong evidence-based impact analysis is a powerful tool when applied intentionally and
consistently. The Australian Government's Policy Impact Analysis Framework ensures that
decision makers are supported with the necessary evidence base, and that policy options
are well-designed, well-targeted and fif-for-purpose.”¢

I https://www.ricardo.com/en/news-and-insights/industry-insights/eleventh-annual-water-
markets-report

2 hitps://oia.pmc.gov.au/published-impact-analyses-and-reports/certification-independent-
review-water-market-roadmap

3 Attachment 22 of the WaterNSW Pricing Proposal 2024: Compliance and regulatory drivers
of expenditure pg 8.

4 https://www.ipart.nsw.gov.au/sites/default/files/cm? documents/2024-Pricing-Proposal-
WaterNSW-Appendix-4-NSW-Water-Sector-Shared-Technology-Ecosystem-Roadmap.PDF
page 37 & 52

5 Page 65 https://www.qca.org.au/wp-content/uploads/2023/11/sunwater-proposal.pdf

6 hitps://oia.pmc.gov.au/
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It is therefore recommended that a final cost benefit analysis is completed prior to finalisation
of the regulations (this one, as well as the collective suite of regulations that make up this
reform) to provide the evidence base to ensure the final reform is proportionate, well-
designed, well-targeted and fit for purpose.

Timeframe for commencement

The timeframe for these regulations to commence is 1 July 2026.
Itis noted that this is after the ongoing major water recovery efforts of the Federal Government.

Given the focus of the Discussion Paper on ‘increasing fair access to market sensitive
information’, it is highly distasteful that the regulations only commence after these ongoing
Federal Government interventions, which are the ultimate (and perhaps only major) example
of misuse of market sensitive information on-scale.

While this date may be in the legislation, it would show good-faith for the Federal Government
to be at least acting within the spirit of Part 5 in respecting the handling of market sensitive
information.

Instead, we are seeing the Federal Government acting to the confrary. This has been
confirmed by a recent report’ by the Inspector-General of Water Compliance, which made
some concerning findings about the handling of market sensitive information by DCCEEW.

Furthermore, the recent tender process has raised major concerns by stakeholders forimpacts
on water markets. Specifically, the tender documents said:

‘Only respondents who submit an EOI in this first stage of the multi-stage procurement
process are eligible and may be invited to participate in any subsequent requests for tender
in 2025, arising from this EOI.’

‘Any response under this EOI is non-binding and considered to be an expression of interest
only.’

This concern from stakeholders such as NIC is that this approach will lead to false market signals
via a hyper-inflated indication of buybacks interest, in turn, leading to artificially inflated prices.
This is because many people will likely submit an EOI in order to keep the opftion open for the
future, who may have littfle to no intent in actually participating, particularly depending on
what the actual prices will be.

This concern was raised by NIC at the time:
“The Federal Governments processes are inconsistent with their own water market reforms,”

“It's unacceptable to tell people they must ‘get in now, or they’ll miss out’ when we know
that is not how the process has to work but in doing so, the Federal Government becomes

7 Audit - Controls Supporting Compliance with Basin Plan Reguirements
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the ‘sole holder’ of the most comprehensive southern Basin water market information, at the
exclusion of all others.”

“Most concerning, is this new announcement comes only weeks affer a scathing report from
the Inspector General of Water Compliance that called out the Federal Government for
poor conduct in previous tender approaches.”

“Participants need to be confident this is a fair and equitable and that the Federal
Government has processes to mitigate market shocks, manage sensitive information and
provide good faith negotiations.”8

It is within the context of these repeated and disturbing abuses of market sensitive
information that this public consultation is occurring.

Submission (i) — Water Market Decisions
Overview

e NIC is of the position that only market decisions of a magnitude which affect the market
should be captured by the regulations, and is concerned the approaches proposed will
go beyond this.

e A key focus must be on how to determine the level of materiality of a decision to which
this regulation should apply. NIC are concerned that the proposed approaches may
capture arange of water market decisions, which are not all material.

e NIC is of the view that a threshold needs to be established to determine the degree of
materiality which justifies a decision being captured by this regulation.

e NIC is of the position that the proposed reporting approaches involve too much
information, beyond what is required to achieve the objectives of the reform. Only the
absolutely necessary information should be required to be reported. It must be noted that
there are already significant steps in place, and we don't want to go backwards under
these regulations.

e NIC emphasizes the utmost importance of the timeliness of decision announcements,
which should occur simultaneously to ensure fairness and equity, so that all parties become
aware of the decision at the exact same point in time (i.e. the ‘reasonable period’ for the
decision to be made generally available must be ‘simultaneously’ with no time lags.

Our key recommendation is the need to identify a threshold in the regulation to determine the
level of materiality / significance of a decision that warrants being captured by the regulation,
based on proportionality.

NIC also recommend a more streamlined or bulk approach which allows an 1O to establish
and announce a ‘trading strategy’ to capture business as usual arrangements, and therefore

8 Buyback round designed to over-estimate interest ahead of election | National Irrigators'
Council
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only trade decisions outside the nominated trading sftrategy would then need to be
announced (if considered ‘material’).

1.1. What should be prescribed in the regulations as a ‘water markets
decision’?

Background
It is proposed o prescribe a decision in the regulations as a ‘water market decision’ if it:

“relates to actions that a:
o Commonwealth agency,
e Basin State agency; or,
e IO
is undertaking or may or will undertake, and
e s reasonably likely to influence persons who commonly acquire ETWRs in deciding
whether or not to acquire or dispose of such rights, that is, it would have a material
effect on the price or value of ETWRs, and
e isadecision which, if included in the regulations, would support the broader objectives
and purpose of the new Part 5A."

It is noted in the Discussion Paper that while the term ‘material effect’ does not appear within
the definition of ‘water markets decision’, it is defined in the legislation. The definition provides
that for the purposes of the new Part 5A, a decision or information is faken to have a material
effect on the price or value of an ETWR if the decision or information is reasonably likely to
influence persons who commonly acquire ETWRs in deciding whether or not to acquire or
dispose of such rights.

Issue 1 — Materiality of the decision

NIC is of the position that only decisions that significantly affect the market should be captured
by the regulation.

The key consideration is that of materiality — i.e. which water market decisions are significant
enough to have a material effect, that warrants it being captured by this regulation.

At present, the proposed water market decisions go beyond this (or at least, with broad and
unclear definitions, could be interpreted to go beyond this), and may lead to capturing a
much greater range of water market decisions, which do not have a significant or material
impact.

NIC is concerned by the risk that these regulations will lead to a significant regulatory,
administrative and financial burden on 1I0s, which in turn, poses time delays and a risk to
efficient and effective operations. Ensuring the regulation is specific to only capturing those
decisions which will have an actual material effect will be a critical step in ensuring the
legislative objectives are met, but without unnecessary additional regulatory burden in going
beyond the immediate objectives.
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Capturing lots of unnecessary or immaterial information also reduces the usefulness of the
Water Markets Information Portal — as it becomes cluttered with irrelevant information, which
makes it harder to understand and interpret for most people.

NIC is of the view that a threshold needs fo be established to defermine the degree of
materiality which justifies a decision being captured by this regulation.

Recommendation 1) Identify a threshold in the regulation fo determine the level of materiality
/ significance of a decision that warrants being captured by the regulation, based on

proportionality.

There are a few important points fo note in determining materiality.

1) The threshold must be clearly defined and quantified - the intent of the regulation (and
legislation) appears to be to only capture material decisions, however, the language
in the regulation is insufficiently clear to confidently determine what is captured, and
what is notf, which risks being interpreted to capfure non-significant or non-material
decisions. A clear, quantifiable, threshold is required to do this.

2) Since each market is different, the materiality of a decision will also differ between
markets — therefore, any threshold to determine materiality would also need to be
designed to factor this in. For this reason, we consider determining materiality based
on proportiondlity (i.e. based on the average turnover in the market, in terms of volume
and financial value) would be the most suitable approach (as opposed to absolute
numerical values).

Focus box: The problems with unclear language

The language proposed in the Discussion Paper is open to interpretation as it lacks clarity
(particularly where terms are difficult to identify/measure definitively).

While this may have some benefits for flexibility and managing on a case-by-case basis,
the risk of this are that:

. understanding obligations and responsibilities will be difficult (which is very
problematic where there are significant penalties for non-compliance);

. implementation and enforcement will be challenging;

. risks additional regulatory-burden beyond the intent of the legislation.

For example, while the definition of ‘material effect’ sounds appropriate conceptually, it
will be challenging in practice because it will be very difficult to identify/measure
definitively.

Specifically:
. there are many factors that would shape a decision of whether or not to
acquire or dispose of such rights;
. the term ‘influence’ is broad - almost any information would cause some

degree of influence, the question is the significance of that influence;
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. the word ‘reasonable’ is also subject fo a scale of ‘reasonableness’. What is
considered ‘reasonable’ needs exploration, as well as consideration of whether
reasonableness is different for different parties in different circumstances.

Issue 2 - Alternative process for business-as-usual decisions fo minimize regulatory burden

As above, NIC is concerned that these regulations will lead to a significant regulatory,
administrative and financial burden on lI1Os.

NIC sees opportunity to minimize regulatory burden and streamline requirements for instances
where decisions may be considered ‘business as usual’ or standard operations, which could
be reasonably expected to occur by the average market participant.

In these instances, a process whereby standard operations could be captured in bulk (i.e. such
as publication of a document upfront), and only the abnormal or non-standard decisions
would need to follow these requirements.

This would significantly reduce the regulatory impact (given many of these standard decisions
occur at high frequency), and would be low impact given these decisions are typically
reasonably expected.

Recommendation 2) Create a bulk or fast-track process for business as usual or standard
operations decisions to reduce regulatory burden.

Issue 3 - Staying within the legislative intent

NIC is concerned that the proposals in the Discussion Paper are moving beyond what was
infended by the reform (and legislation). NIC emphasize the importance of remaining
focused on the core objectives of the reform, and that additional regulatory requirements

are unnecessary.

The list of decisions in the Discussion Paper (copied below) should be reviewed with this in
mind, asking the question — what is actually required?
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Decision ID:

Decision:

Proposed Description

Trade decision

A decision to trade ETWRs, including a decision to offer ETWRs for sale or
accept an offer of sale, that would have a material effect on the price or
value of an ETWR.

This does not include decisions that relate to a particular trade of an
ETWR if:

(i) the trade is or will be consistent with, and conducted pursuant to,
a trading strategy; and

(i) the trading strategy has been announced under subsection 101B(1).

2 Trading strategy A decision to adopt a trading strategy with respect to the trade of ETWR.
3 Decision on new A Commonwealth or Basin State agency decision to amend
government legislation, legislation, regulations, rules etc. that will change existing ETWRS
regulations or rules or create new ETWRs, that would have a material effect on the price
or value of an ETWR.
4 Allocation decision A decision to increase, decrease or leave unchanged the quantity of
water allocated to water access entitlements.
5 Carryover decision A decision about whether or when water allocations are covered by a
carryover arrangement may be taken.
6 Limitation or A decision to limit or restrict the use or trade of ETWRs.
restriction decision
7 Risk of spill decision A decision to release advice about potential impact to spillable
water accounts.
8 Member or customer A decision by an IO to offer eligible members or customers the
offer decision opportunity to purchase excess allocation.
9 Network distribution A decision by an IO to distribute additional water to members or
decision customers as a result of efficiency gains or similar within a network.
10 Change to network A decision to expand, or reduce the size of a network or scheme, including

or scheme decision

a decision to increase or decrease the number of ETWRs within the

network or scheme.

To streamline processes and requirements, NIC recommends that a pathway be established
for the 11O to establish and announce a trading strategy under Decision ID 2 atf the start of the
water year or part of standard practice, and therefore only frade decisions (Decision ID 1)
outside the nominated frading strategy would then need to be announced (if considered
‘material’).

The following Decision IDs apply to Government agencies and not lIOs: 3, 4, 5, 6, 7. This must
be specified.

Having a trading strategy could capture 8 and 9.

NIC recommends Decision ID 10 is omitted as it is notf relevant.

NIC also notes that a Government decision to change a process, which may impact
accessibility, such as for IVT changes, must be announced to all market participants (not just
the States) to overcome equity issues of some States being more efficient in notifying users.
NIC recommends clarification is required on the following (with potential for it also to be

omitted):
e Decision ID 6 — what is this inftended to capture?

A\\Y
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e Decision ID 2 — what is the reason for needing to capture this, and how will commercially
sensitive information be managed?

Recommendation 3) Remove any ‘decisions’ or subsequent requirements that are not directly
required by the legislation, nor within the immediate focus of the reform

Issue 4 - Distinguishing between Government and IO decisions, based on role/function

The above list of potential water market decisions merges decisions within the capacity of
Government, and those of 1lOs. It must be noted that IIOs do not have the same powers,
information-access, level of influence / impact, or resourcing capacity as Government
agencies, and it is highly questionable that IIOs are captured within the same requirements as
Government agencies.

Consideration should be given to whether decisions by 1I0Os require the same approaches as
decisions by Government agencies. This should be considered with a risk-based approach,
with consideration also to the resourcing capacity.

A further consideration must be under what circumstances is an IO considered o be acting
as an IO, as opposed to acting as any other market participant. It is not considered to be
appropriate, or within scope, for all decisions by an IO to be captured, rather just those that
involve decision-making or functions beyond those of the standard market participant.

Recommendation 4) Separate decisions by Government agencies, to those of lIOs, and
consider whether some decisions require different requirements based on risk-level and
reasonable resourcing capacity.

Recommendation 5) Exempt certain decisions by IIOs that are not considered to be within
scope of this reform

To address many of the issues raised in this submission, another approach can be to insert a
mechanism into the regulation to exempt certain decisions by IIOs that are not considered to
be within scope of this reform.

NIC heard mention of potential exemptions at the webinar, but notes these are not clear in
the Discussion Paper. Further clarification is required on what these are, and how they wiill
operate.

Examples of what NIC considers as items to be exempt are where decisions are:

e Minor orinsignificant (noting these are currently captured by the definition in the absence
of clear thresholds)

¢ OQOutside the scope of the immediate objectives of this reform (i.e. delivery rights)

e Unreasonable or ineffective, such as highly frequent occurrences or where the regulatory
burden outweighs the benefits

¢ Where the lIO is acting as a typical market participant with no decision-making capacity
of information asymmetry

e Business-as-usual or standard operations, in that they could be reasonably expected to
occur by the average market participant
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¢ Commercial-in-confidence.

There are a range of mechanisms for how this could occur in the regulations:

Reason for exemption

Minor or insignificant (noting these
are currently captured by the
definition in the absence of clear
thresholds)

Business-as-usual or standard
operations, in that they could be
reasonably expected to occur by
the average market participant

Outside the scope of the
immediate objectives of this
reform

Unreasonable or ineffective, such
as highly frequent occurrences or
where the regulatory burden
outweighs the benefits

Where the IO is acting as a
typical market participant

Commercial-in-confidence

Other

Suggested regulatory mechanism

Establish a threshold to shape the degree of
‘influence’ that is considered to warrant friggering
these provisions, i.e. to exclude minor and insignificant
decisions.

Amend definition to include ‘outside of standard
operations’.

Or, enable 1I0s to publish a document of business-as-
usual or standard operations approaches in bulk, to
which only the out-of-the-ordinary or unexpected
decisions need to undergo these processes.

Amend the list of suggested decisions to be targeted
to only the cenfral matters, and omit the others (i.e.
delivery rights, change to network or scheme
decision, network distribution decisions, and member
or customer offer decisions)

Insert an exemption for certain decisions where not
feasible.

Remove / exempt ‘decisions’ where the IO is acting
as a typical market participant, i.e. with no
management or rule-making function

Amend the list of suggested decisions to exclude
commercially sensitive decisions, or at least, for
commercially sensitive information to not be included
within the reporting.

Recommendation 6) Clarify that if the IO is just passing on a decision from the Stafe
Government agency, this doesn't need to be announced by the IO, as itis not a new decision,
and only needs to be announced once.

Recommendation 7) Ensure no backwards steps from existing water announcement
obligations under the Basin Plan which will cease on 1 July 2026 when these regulations

commence.

1.2. How should water markets decisions be announced?

Background
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Section 101B(1) of the new Part 5A to the Water Act will require a person who makes a water
markets decision to ensure that water markets decisions are first announced by one of two
methods:
Method 1: The decision is provided to the Bureau for the purpose of publication, or-
Method 2: The decision is first announced in a manner prescribed by the regulations
(and then reported to the Bureau).

Position

e A ‘reasonable period’ for the decision to be made generally available must be
“simultaneously” —i.e. to execute the responsibility at the same time. This is critical to ensure
fairness and equity, so that all parties become aware of the decision at the exact same
point in time.

¢ It must be noted that there are already significant steps in place for this, and we don’'t
want to go backwards under these regulations.

1.3. If a person is providing a decision to the Bureau for publication as
the means of first announcement, what details about the decision must
be provided?

Background

Table 2: Proposed details to be provided to Bureau for publication
of a water markets decision, to be prescribed in regulations.

Detail Description

Decision ID Unique identifier number (reference number) for the decision from the data
provider's source system.

Decision name (Heading) A short (one sentence maximum) name that identifies the decision.

Decision summary Summary description of the water markets decision.

Note that this may potentially be optional if the Bureau is provided
with the Decision name and text.

Decision text Full text of decision announcement.

Decision area List of water systems (e.g. catchment, water management area),
trading zones that the water markets decision relates to and/or
irrigation network or water service infrastructure (e.g. in relation
to water delivery rights).

Related ETWR type ETWR and reliability type that the water markets decision relates to and/or
irrigation network or water service infrastructure (e.g. in relation to water
delivery rights).

Methodology Description of any calculation or methodology used by decision makers
that is relevant to the water markets decision.

Reference links Weblinks to reference documents if applicable (e.g. Water Sharing Plan,
Strategic plan).

Announcement date and time The date and time that the Bureau is to publish the decision.
(The preference would be for the Bureau to publish the decision and
associated metadata immediately once it is received from the organisation.
In that instance the announcement date and time will be determined by the
time at which the decision information is provided to the Bureau).

Name and contact details Name and contact details of decision maker(s) to be retained as metadata
of decision maker(s) (regulator access only).
Position

e NIC is of the position that the details of what needs to be included in the announcement
don’'t need to be prescribed to this level of detail, as this will be overly prescriptive for the
regulation.
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e The proposed details are foo much information, and goes beyond what is required to
achieve the objectives of the reform.

e Only the most absolutely necessary information should be required to be reported, but this
does not need to be inserted into regulation.

o There are concerns regarding commercially sensitive information being published.

e The 'methodology’ in particular needs to be omitted, and is not considered relevant.

e Itis assumed that the name and contact details are of the entity, not an individual, but this
needs clarifying to ensure privacy is protected.

Recommendation 8) Do not include the details of what needs to be included in the
announcement in the regulation itself, as it is overly prescriptive

1.4. If a water markets decision is not provided to the Bureau for
publication as the means of first announcement, what is to be reported
to the Bureau and by when?

Background

Table 3: Proposed details to report about an announcement of a water
markets decision, to be prescribed in regulations.

Details Description

Decision ID Unique Identifier number (reference number) for the decision from the
data provider's source system.

Decision name (Heading) A short (one sentence maximum) name that identifies the decision.
Decision summary Summary description of the water markets decision.

Decision text Full text of decision announcement.

Decision link A web link to the full text of decision announcement.

Decision area List of water systems (e.g. catchment, water management area), trading

zones that the water markets decision relates to and/or irrigation network
or water service infrastructure (e.g. in relation to water delivery rights).

Related ETWR type ETWR and reliability type that the water markets decision relates to.
Methodology Description of any calculation or methodology used by decision makers
that is relevant to the water markets decision.
Reference links Weblinks to reference documents if applicable (e.g. Water Sharing Plan,
Strategic plan).
Announcement mechanism The type of mechanism for first announcing the decision and making
the decision generally publicly available.
Announcement mechanism detail Details of the mechanism for first announcing the decision and making
the decision generally publicly available (e.g. website URL).
Announcement date and time Date and time of first announcement of the decision.
Name and contact details of Name and contact details of decision maker(s) to be retained as
decision maker(s) metadata (regulator access only).
Position
See 1.3.
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1.5. Manner or form for reporting decision information to the Bureau

Background
The Bureau is developing a new Water Data Hub which will allow for secure provision of water
markets decision information. The Water Data Hub will accommodate several methods for
provision of data (manner of provision) via an online data provider portal, which are expected
to include:

1. a form or capacity for manual file upload

2. APlinterface

3. Secure File Transfer Protocol (SFTP).

The form or format of the water markets decision information will need to be such that it can
be automatically ingested by the Water Data Hub, appropriate to the manner of provision.

Email not currently considered.

Position

e The manner for reporting should capture existing information channels, such as emails
where [IOs notify customers of decisions. This would help alleviate the regulatory burden,
and ensure nofification occurs simultaneously with all parties.

e It is important that the Water Data Hub does not get cluttered with unnecessary
information, which will make it less user-friendly, and harder to navigate for most people.

e There are also concerns of the cost implications, which can be minimised by ensuring the
regulations do not go above and beyond what is actually required. Water users are
concerned that many of these costs will be recovered from water users, adding to already
high (and increasing) fees and charges.

e A backup system needs to be available for instances where this site may crash or be
malfunctioning, such as an email option.

Recommendation 9) Enable existing forms of reporting to be used, including email.

1.6. What records are to be kept?

Background

A person who makes a water markets It is proposed fo also include in the

decision will be required to keep the regulations records of the following:

following records in relation to the decision + The name of the person that made

for at least 5 years commencing on the water the water markets decision, and

markets decision date: + If the water markets decision was not

1. The fact that the water markets announced under section 101B(1)(a):

decision was made and the date on — all information which is required to be
which it was made (section reported, and is reported to the Bureau
101C(1)(a)), under section 101B(3), and
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2. If the water markets decision was — if not otherwise prescribed under
provided to the Bureau under section Regulations for the purposes of section
101B(1)(a) — all the details provided, 101B(3), the date and time on which the
and the date and time on which the decision was reported to the Bureau and the
warter markets decision was provided name of the person that reported it.
(section 101C(1)(b)),

3. If the water markets decision was not
announced under section 101B(1)(a)

— the date, time, manner and content
of the announcement of the water
markets decision (section 101C(1)(c)),
and

4. any other information as is prescribed
by the regulations (section
101C(1)(d)).

Position
e Clarify if ‘name of the person’ should be ‘name of the entity’, as a personal names
pose privacy concerns.
e See positions for previous sections.

Submission (ii) — Pre-trade Market Information Data

Overview

e NIC is concerned that the pre-tfrade data requirements are unrealistic and provide little
benefit to market participants. There are market risks with unfettered pre-frade data being
reported that must be considered properly before finalising the regulations. Pre-trade data
is not always accurate market information and adds additional complexity with
questionable value to the market participant (particularly if inaccurate).

e Further refinement of the definition of pre-trade data, and the class or persons, is required
to avoid market risks and ensure that the reporting adds to the transparency and integrity
of the water market.

Introduction
The RoR Act provides the following definition for pre-tfrade data:
“pre-trade , in relation to the trade or fransfer, or proposed frade or transfer, of any type of
eligible tradeable water right includes, but is not limited to, offers to buy or sell occurring
before an agreement or contract for the trade or transfer is entered into.”
The ACCC identified that pre-trade data could improve market transparency and ensure

intermediaries could act with the interests of their clients, and investigate market
manipulation but also noted:
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“nor would it be possible to impose such a requirement because there are many trades
negotiated without the use of platforms or brokers. While the use of exchange platforms may
increase over time, many traders are family farms who see value in maintaining simpler or less

formal entry points into water markets.”?

The ACCC recognise there are key barriers to collecting pre-trade data that undermine the
integrity of the data and its usefulness to address concerns. These barriers, limit the scope of
pre-frade data being collected, which undermines the effectiveness of the data to be used
to investigate potential market manipulation which is another driver for the data. As not all
pre-frades eventuate into a formal frade for a range of reasons. This means that some pre-
trade data could provide less accurate data about the market, undermining the overarching
outcome to provide greater accuracy and build market frust and confidence.

Given the barriers and potential implications regarding pre-trade data, the ACCC
recommended fo include obligatfions to act in good faith, as now determined through the
Intfermediaries Code Policy Position and market manipulation prohibitions, rather than pursuing
specific pre-frade data requirements comparable to the Australion Financial system
requirements. As outlined earlier, the policy response should be proportionate to the problem
and orrisk, well designed, well targeted and fit for purpose. Applying financial system creditials
to a market a fraction of the scale and impact is not proportionate. The water markets reform
therefore must be cognisant of the scale of the water market and fit for purpose.

Whilst the ACCC raised concerns about the quality of water market information and timeliness,
this issue appears fo have been conflated into unrealistic requirements for the collection of
near real-time pre-frade data for both the seling and potential offers from a sub-section of
water market contributors as proposed in the roadmap.

Other reform elements, already initiated (including the requirement to enter a frade price) will
provide the much-needed transparency and integrity required and improve accuracy of the
data. This means the Bureau will have access to identified data without the need for
additional uploads, which is also available to the ACCC and the Inspector General of Water
Compliance.

NIC acknowledges there does remain an ‘information gap’ between the striking of an
agreement between parties (matching of an offer) and the completion of the trade, which
can vary between jurisdictions, infermediaries and IIOs. This should be the priority forimproving
information, rather than a collection of pre-tfrade data from some platforms which may or may
not eventuate in a formal trade.

Reducing the processing times for frades would immediately reduce the information gap on
price, by ensuring the reported market information is as contemporary as possible.

Furthermore, if market depth is an integral concern as mentioned in the roadmap, then the
priority should be in providing the appropriate links from the Bureau portal to the platforms with
available water. This allows parficipants to navigate fo the source, noting that the Bureau

? Page. 272 ACCC Water Market Inquiry, 2021 www.accc.gov.au/system/files/Murray-
Darling%20Basin%20-%20water%20markets%20inquiry %20-%20Final%20report_0.pdf
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platform will not be an exchange rather a source of fruth for data. This allows participants to
have direct access.

Case Study: Pre-trade data requirements and 2023 Bridging the Gap Tenders.

It's acknowledged that the majority of market reforms will not apply by the completion date
of the Murray Darling Basin Plan. A review of market interactions by the Commonwealth in the
2023 Bridging the Gap purchases, highlight a number of unintended consequences that must
be considered when finalising the requirements for pre-trade data reporting.

The Australian Government announced the intentfion to ‘Bridge the Gap' via tenders from
willing participants in remaining Murray Darling Basin catchments, where the Sustainable
Diversion Limit had not been achieved.

These tenders opened on 23 March 2023 and closed on 19 May 2023 via AusTender, an
electronic platform of sorts for receiving offers.

On 31 October 202310, the Minister for Water announced that offers were received for twice
the volume of water required by the tenders.

On 15 February 2024, the Minister announced that 26.25GL was likely to be confracted but
further work was ongoing'! and the 2023 program was finalised and updated, for a new 2024
Strategy (for the revised Gap and locations).

The Australian Government confirmed at Senate Estimates on 8 November 2024, that they
had rejected more than 72% of the offers largely due to value for money concerns, with the
final contract volume 26.25GL.

It is assumed that the price requested for the majority of the offers was over-and-above the
price wiling to be paid or considered comparable to the current market price to meet value
for money under Commonwealth procurement.

‘Offers’ (even unsuccessful ones) are defined as pre-trade data in the RoR Act, without the
definition being limited in the regulations this would mean these offers are considered pre-
trade data. In the case of the Bridging the Gap tenders, 72% of the reported pre-trade data
would not have eventuated in an offer and would have resulted in incorrect market signals of
presumably, elevated prices, which would have had material market implications that would
have taken over-twelve months to correct via confirmed contracts and frades.

The current Discussion Paper proposes pre-trade data initially from live matched platforms and
then intermediaries with online platforms which may not necessarily include the AusTender
platform.

This subsequently raises questions then about the purpose and use of the pre-trade data, when
one the largest potential participants, the Australian Government is excluded from the
requirements and whether the requirement, will disadvantage platforms who have to report
the information, resulting in participants and infermediaries opting for manual operations to
avoid data capture.

The NIC is concerned that the pre-trade data requirements is not fit for purpose to the
objectives of the reform. The provision of unfetftered, pre-tfrade data for buy or sell offers
presents significant market risks that do not appear to have been considered. Pre-trade data

10 hitps://minister.dcceew.gov.au/plibersek/media-releases/positive-response-governments-
voluntary-water-tender-process

11 hitps://minister.dcceew.gov.au/plibersek/media-releases/offers-flow-government-
purchases-water-murray-darling-basin
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is not always accurate market information and adds additional complexity with questionable
value to the market participant (partficularly if inaccurate). The reporting of inaccurate data
would have water market implications, depending on the scale and timing of the data and
the ability for any participant to interrogate the accuracy of pre-trade against final frade data.

The current proposal also means that the pre-trade data will be limited in scope, excluding
any private arrangements and any offline options. An unintended consequence of this
requirement will see some insfitutions moving fo manual systems, which would have impacts
on other elements of the reform.

These risks must be considered prior to finalising the policy position, to ensure that the regulation
settings remain fit for purpose and are aligned to the overarching objective of the reforms — to
improve fransparency, integrity and accountability in the water markets.

NIC considers that the best focus of the reform should consider how to reduce processing time
in the first instance to ensure timeliness of data.

We recommend that ‘pre-tfrade’ information is further defined and have comments specific
fo the next section.

Recommendation 10) The Department should consider ways fo incentivize water market
authorities to reduce processing times, to reduce the time between pre-frade data and water
market data.

1.1 When will different service providers of online trading platforms be
obligated to report pre-trade data to the Bureau?

As outlined above, we recommend that further information fo define pre-frade data is
undertaken, and that no new data is required to be reported to the Bureau in confrary to the
proposal in the paper.

NIC recommends that ‘pre-trade’ is more clearly defined in the regulations to be measured at
the point at which an offeris accepted, and the application process commences, rather than
an open definition of offer during a negotiating period. This aims to address the limited scope
of data capture, the risk posed by poorly informed ‘pre-trade data’ as presented within the
case study by:

e Increasing the likelihood of the pre-trade data becoming directly matched frade data
and therefore, a truer record of the market.

e Reduces the complexity of water market information, as pre-trade data is more likely to be
superseded by actual frade data which is already required to be reported.

o Effectively expands the volume of frades that defined pre-frade data is collected from
without the need for additional data collection as the ‘strike date’ will become a
requirement on all trade forms, whether manual or online trading systems are used or even
private one-to-one arrangements.

Further defining the definition of pre-trade also recognises the significant improvement in data
being captured centrally by the Bureau and being maintained by intermediaries as part of
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other elements of the reform. This data, together with the ACCC investigative powers provides
considerable new information available to investigate market behavior.

Defining the point of striking the deal also doesn’t diminish or unfairly target the fact that some
platforms are already collecting automatic pre-tfrade data. They can contfinue to collect and
store this information without the need to report it, ensuring it is available for review by the
ACCC if needed.

NIC also recommends that pre-trade is limited fo live exchanges being linked to the BoM (and
not requires these live exchanges to provide the identified data for their buy and sell offers).

The paper proposed the following staging of pre-trade data requirements:

Table 1. Policy proposal for commencement phasing of pre-trade data reporting
obligations by different intermediary services

1 July 2026 (a) 1 July 2027 (b)

Whao? Intermediaries operating online platforms All intermediaries operating online platforms
that include live-matching functionality.

What data? Buy and sell offer information for any eligible  Buy and sell offer information for any eligible
tradeable water right that is published via the  tradeable water right that is published via the
online platform and has the potential to be online platform.
live-matched.

plus
plus

All pre-trade matched information for any
All pre-trade matched information for any eligible tradeable water right.

eligible tradeable water right regardless of

being live or manually matched.

19. Definitions for the purposes of this paper include:

i. Live-matching is considered to be buy and sell offers posted on an online platform which can be automatically
matched. Once matched, the trade must proceed

ii. Manual-matching is considered to be buy and sell offers which are matched through human facilitation,
assistance or intervention.

ii. Pre-trade matched information refers to the live or manual matching of any buy and sell offers before an
agreement or contract for the trade or transfer is entered into.

As raised earlier, the NIC is concerned about the unintended consequences of the pre-trade
data requirements, regardless of the timing of the staging approach.

We, therefore, suggest that the initial data requirements are refined for pre-trade data to be
considered as any matched data where a deal is to be struck to be provided using the strike
date as the date by which the pre-tfrade data should be already captured in the data
requirements of market data to be provided to the Bureau because the strike date will be
reported on the trade form. No other data capture is required.

Recommendation 11) pre-frade data should be clarified to be defined at the point an offer is
accepted and progressed to a water frade application, essentially the strike date meaning
no further information and data requirements are needed fo be provided by parties as this
information is being captured on trade forms.

As indicated, live matched platforms and online platforms should be encouraged to maintain
and display pre-frade data where possible, but this is not a reportable requirement. Where
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pre-trade data is displayed electronically, a record should be maintained to provide a data
source for the ACCC if required to investigate any market manipulation concerns.

Small parcels of water are immaterial to the water market data integrity and transparency. As
a result, we recommend a minimum threshold for exemptions of all reporting requirements.
Noting that record keeping is sfill required.

Recommendation 12) exemption for frade data including pre-trade data on all parcels less
than 10ML to not be reported to Bureau or publicly reportable.

Further refinements maybe required for later implementation after 1 July 2027 to ensure the
integrity of pre-tfrade data being requested. This could include:
e Providing links to platforms where water is available.

These steps aim to provide a broader picture of the market depth and encourage
participation without displaying misleading information on an official Government website. The
above requirements could apply to all infermediaries.

Recommendation 13) all intermediaries can be linked to the Bureau when then have water
available for sale or purchase by 1 July 2027.

1.2 When will de-identified pre-trade data from online trading platforms be
published?

As per the above, if pre-trade data defined as the data collected from the strike date, then
this information is already being collected as proposed by the water markets information
obligations for data providers by 1 July 2026. Whilst we do not think this deadline is feasible for
delivery, the data is already being collected and therefore, the implementation dates should
align whatever they maybe. We recommend consideration to a 1 July 2027 date for feasibility
of coordination. Our key position is that this data is already be collected and reported and it
does not need to be done twice.

We support consideration of how market participants can understand what water is available
and on what platform, and that a link is provided back to the platform.

Recommendation 14, reporting tfo align with water market information obligations for data
providers.

Conclusion

NIC welcomes this public consultation on the regulations to enable operation of requirements
in the new Part 5A and Part 7A to the Water Act 2007, relating to the announcement of ‘water
markets decisions’ and ‘pre-trade data’ requirements.

Overall, NIC is concerned that these regulations go beyond the regulatory-need and impose
a significant regulatory-burden that outweighs the benefits, presenting unintended
consequences that may undermine the overall objective of the reforms.
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While NIC supports utmost transparency and fair market participation, this regulation is nof fit-
for-purpose as it goes beyond what is considered reasonable, is unclear, and is not a
proportionate response.

NIC welcomes further consultation on a new version that meets legislative requirements in a

fair, reasonable and proportionate manner.

Ends.
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